Abstract
Introduction
In what sounds like a clarion call to humanity, McCaffrey had pointed out '[t]wo ominous phenomena relating to fresh water . . . : the dramatic and continuing increase in the use of water; and the growing pressure that is placed on the Earth's finite and constant water resources by the world's ever-expanding population ' . 1 This description is arguably more appropriate to the Nile basin than to any other basin. A giant in terms of length, and a dwarf in terms of the volume of water it carries, the fabled Nile has an annual discharge constituting only a mere 6 per cent of that of the Congo, and yet has to slake the thirsts of its impoverished inhabitants whose number is poised to exceed 800 million by 2025. This grim reality is further exacerbated by the absence of an inclusive legal and institutional framework to ensure the equitable and sustainable utilization of the waters. The apparently indelible legacy of the colonial past, which in a way predetermined the basin's hydro-political configuration and the lack of genuine, inclusive riparian cooperation, has placed the basin among 'the ten flashpoints in contemporary international relations' 2 -one 'doomed to be the hapless cause of future wars '. 3 This gloomy atmosphere gave way to a renewed hope and optimism only in the late 1990s with the launching of the first inclusive cooperative initiative -the NBI -under a shared vision 'to achieve sustainable socio-economic development through the equitable utilization of, and benefits from, the common Nile Basin water resources'. This article examines the latest attempt by Nile riparians to strike a deal on a legal and institutional framework that would replace the transient NBI with a permanent one to ensure the realization of the 'Shared Vision'. 4 Nile riparians have been, over the past decade, striving to work out the details of and agree on a draft Cooperative Framework Agreement (CFA) hoped to provide the basin with a permanent legal and institutional framework within which the Shared Vision will be realized.
The relatively sluggish negotiations though have taken an unwarranted turn to a virtual blind-alley with the introduction of the non-legal, destructively elastic, and indeterminate concept of 'water security' ostensibly to circumvent the 'thorny issue of the status of existing treaties' which allegedly constitutes an insurmountable hurdle stifling any headway in the negotiations. This fateful decision has been justified as an impressive feat of creative exercise injecting into the stalled negotiations the magic wand of 'constructive ambiguity' which would bring the divergent riparian positions to a compromise.
Review of the existing Nile treaty regime reveals that it is indeed poignantly at odds with the basic principles of 4 The NBI was launched in Feb. 1999 as a transitional mechanism until a permanent framework is established: T. Tafesse international water law, and its perpetuation would only be a negation of the Shared Vision. The argument that the 'status of existing treaties' represents an insurmountable hurdle which only the introduction of the 'water security' magic wand would overcome is, however, utterly specious and quite sophomoric, if not nonsensical. It is rather more sensible to explain the otherwise inexplicable interpolation of 'water security' into the CFA as a cunning scheme to employ the hegemonic compliance-producing mechanism of securitization in a bid to perpetuate the legally non-viable and anachronistic status quo.
The article begins with a synoptic review of Nile riparian cooperation which would provide the backdrop for evaluating the inherent potential for a breakthrough, as well as the latent danger of a relapse lying in the NBI which signifies both a break from and continuity with the basin's hydro-political past. The main thrust of the article is to decipher 'water security' and point out its implications in the context of the Nile waters question, and to contend that the unwarranted turn to 'water security' is a major bungle with far more disruptive consequences. The article finally points out the right course of action which should be pursued if the 'Shared Vision' is to remain what its name says it is -a vision with a prospect of realization -and not just a chimera, a pipe dream.
The Troubled History of Nile Riparian Cooperation
Riparian cooperation in the Nile basin has a very short and chequered history dating back to the 1950s and had been a non-issue for quite a long time. In the distant past, Ethiopian monarchs, who had had a fair awareness of the vitality of the Nile floods for the survival of Egypt, used it as a rough diplomatic whip to pressurize their Egyptian counterparts on matters which then constituted their primary concerns. 5 This empty threat though has had a lasting impact on the relations of the two countries to the extent that Ethiopia represented the greatest threat, keeping alive 'the fear that those who live upstream can command the lives of those downstream'. 6 The advent of British colonialism in the basin brought with it a hegemonic plan geared towards controlling the entire basin with a view to ensuring the uninterrupted flow of the river downstream, thus creating 'a new reality that would have profound implications for inter-riparian relations long after [its] departure'. 7 Since the territories in the basin which fell prey to colonial subjugation had to, first, battle for their existence as subjects of the international legal order, riparian cooperation in the Nile basin is essentially a post-colonial phenomenon, enormously influenced and somehow predetermined by the hydrological and hydro-political legacies of the colonial era.
Begun at the twilight of the colonial era, cooperation amongst Nile riparians proceeded, for decades, along bilateral or sub-basin arrangements which often had single technical issues as their centrepiece. Hegemonic control and competition which constituted the central preoccupation of the colonial powers, replication of the same by the independent riparians, regional distrust, lack of integrative activities, and the highly disparate interest displayed by the riparians at the political level explain the pattern 8 which persisted until the late 1990s, whence 'a remarkable shift in the tone and substance of state-to-state relationships along the Nile' 9 began to unfold. The first bilateral cooperation agreement between Egypt and the United Kingdom (for Uganda) dealt exclusively with a single subject -the organization and recording of meteorological and hydrological information about the Equatorial Lakes. 10 In this agreement, which should better be described a service agreement rather than one of cooperation, the government of Uganda agreed to supply to the Egyptian government all the meteorological and hydrological data collected by the Hydrological Department of Uganda.
11
The resident Egyptian engineer at the Owen Falls Dam and his assistants were given access to all the observation posts in Uganda 'in order to undertake periodical inspections to assure themselves that the posts are being satisfactorily maintained and the observations regularly collected'. 12 In return, Egypt agreed to make a fixed annual contribution to the expenses incurred in obtaining and calculating the meteorological and hydrological data.
13
A decade later, nature jolted some Nile riparians into another cooperative arrangement around a Project for the Hydro-meteorological Survey of the Equatorial Lakes, known for short as Hydromet. Hydromet was a cooperative arrangement which grew in reaction to the dictates of nature rather than the deliberate decision of the riparians involved. The sudden and unpredicted increase in rainfall in the Equatorial Lakes region which resulted in the flooding of the shores and the disastrous inundation of the Sudd floodplain was the catalyst for the launching of Hydromet.
14
The catastrophe brought about by the deluge elicited a proposal from the World Meteorological Organization for a project 'to evaluate the water balance of the Lake Victoria catchments in order to assist in any control and regulation of the lake level as well as the flow of water down the Nile'. 15 The survey area was expanded to include Lakes Kyoga and Albert; Egypt and Sudan were also invited in 16 at New York University on June 28, 2010 set up to promote inter-riparian cooperation in the Nile Basin', 17 Hydromet, throughout its existence, served primarily as a mechanism for creating a core of water experts and technicians from the participating countries 18 and remained a modest sub-regional project limited in scope to technical cooperation. Subsequent cooperative arrangements exhibited a similar feature of being bilateral or sub-basin in scope and focusing on a single issue in substance. 19 A new trend marking a break from this pattern of cooperation began to emerge in the 1980s and attained its peak in the NBI.
The Nile Basin Initiative: A Breakthrough with Challenges
Given the long-established pattern of cooperation hallmarked with bilateralism, exclusive focus on technical issues, and riparian involvement which did not extend beyond the sub-basin level at its best, 20 the NBI could appropriately be regarded as 'a breakthrough from competition to cooperation'. 21 In contrast to the pattern entrenched for nearly half a century, the NBI promised to be a harbinger of a new era manifesting 'a remarkable shift in the tone and substance of state-to-state relationships along the Nile'. 22 Officially launched in February 1999 in Dar Es Salaam, Tanzania, by the Council of Ministers of Water Affairs of the Nile basin states (Nile-COM) as 'an inclusive transitional mechanism for cooperation until a permanent cooperative framework is established', 23 the NBI is anchored in a Shared Vision 'to achieve sustainable socio-economic development through the equitable utilization of, and benefits from, the common Nile Basin water resources'.
24
It would, however, be inappropriate to attribute all the credit to the NBI, as the change in the pattern of riparian cooperation did begin to take shape a bit earlier in the 1980s through 'an unofficial African regional grouping intended to serve as a platform for informal discussions regarding the overall economic development of the Nile basin region'. 25 Two cooperative initiatives which grew out of this unofficial platform -Undugu and TECCONILE -are notable previous efforts which paved the way for the NBI and share the credit as its progenitors, while being, at the same time, reminiscent of the past challenges passed onto and lying dormant therein. Ibid.
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The Kagera River Basin Organization (1977) and the 1994 Agreement on Lake Victoria epitomize the pattern of cooperation. The 1993 Ethio-Egypt Framework Agreement is, on the contrary, an agreement the significance of which is eclipsed by the plethora of diverse, broad objectives it is set to achieve. 
A Undugu
The first initiative for basin-wide cooperation grew out of an Egyptian proposal to launch an informal organization named Undugu -the appellation derived from the Swahili word ndugu which means 'brotherhood'. 26 Precipitated by a change in the domestic politics of Egypt which introduced a much more cooperation oriented policy towards Nile water issues, 27 the official purpose of Undugu was to discuss, in annual ministerial meetings, such issues as the Nile waters, agriculture and resource development, and the promotion of economic, technical, and scientific cooperation among the riparians. 28 The initiative was accepted by Sudan, Uganda, Zaire (DRC), and the non-riparian Central African Republic; Burundi, Rwanda, and Tanzania joined in later on, whereas Ethiopia and Kenya participated only as observers.
29
Undugu had been credited for its service 'as an institutional locus for sharing expertise and as a group accustomed to treating the Nile as a whole, not as less than the sum of its national parts'. 30 It did also carry out fact-finding activities designed to help the formulation of a comprehensive economic plan including water resource development. However, it failed to lead to meaningful and concrete riparian cooperation, due primarily to lack of genuine commitment on the part of Egypt, which perceived the initiative 'as an exercise in hegemonic influence'.
31
In practice, electricity generation and joint hydroelectric projects connecting the national electricity grids remained, on Egypt's insistence, to become the top agenda of Undugu. 32 On the contrary, Egypt kept on developing giant irrigation and land reclamation projects without any consultations with the other riparians, undermining, thereby, the very cooperative initiative it had introduceda measure which downgraded the inform al discussions held under the aegis of Undugu to mere 'chummy get-togethers . . . [which] were a parody of British imperial designs for Nile control'.
33

B Tecconile
Following the evanescence of Undugu, the Technical Cooperation Committee for the Promotion of the Development and Environmental Protection of the Nile (TECCONILE) was established in 1992 by Egypt, Rwanda, Sudan, Tanzania, Uganda, and Zaire (DRC), with the other riparians participating as observers.
34 TECCONILE was established as a transitional scheme for a period of three years with the hope that on the expiry of the period a permanent basin-wide institution would be established. 35 Though regarded by some as a new arrangement representing 'an attempt to circumvent the effects of the 26 Collins, supra note 6, at 224. 27 Peichert, supra note 17, at 121. Collins, supra note 6, at 22. 30 Brunnee and Toope, supra note 8, at 133.
31
Ibid.
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Peichert, supra note 17, at 121. 33 Collins, supra note 6, at 225. perceived political dominance of Egypt in Undugu', 36 TECCONILE was in fact an offshoot of Hydromet and was strongly technical in its focus, so much so that major riparians like Ethiopia were discouraged from joining as fully-fledged members.
37
In spite of the strong technical focus which constrained major riparians from becoming full members, TECCONILE proved to be a decisive springboard for the next phase in Nile riparian cooperation. Prominent in this regard is the Nile River Action Plan which was developed within the framework of TECCONILE and was formally approved by the Council of Ministers of Water Affairs which met in Arusha, Tanzania, in February 1995. A section of the Action Plan's fourth component -Regional Cooperation -envisaged the establishment of a basin-wide framework for legal and institutional arrangements which could not be implemented due to resource constraints and continued competitive behaviour among the riparians.
38 On Ethiopia's insistence, determination of the equitable entitlement of the riparians to Nile waters was included as an issue of priority rather than as a long term objective. Unanimously approved as a priority project, 39 the Nile Basin Cooperative Framework was then incorporated into the action plan, becoming, thus, a true progenitor of the NBCFA negotiated over the past decade under the aegis of the NBI.
The NBI is indeed a milestone which represents a departure from the past in some respects; it also represents a continuation of the past in some other respects. Its portrayal as 'a remarkable and fragile first step' 40 is thus a succinct allusion to the leap it represents in Nile riparian cooperation as well as the inherent danger. The NBCFA which epitomizes this fusion of a break from and continuity with the past constitutes a decisive turning point the successful completion of which would replace the NBI with a permanent legal and institutional framework for the realization of the Shared Vision. 41 The adoption of a 'water security' paradigm has, however, significantly tipped the balance towards the undesirable result of either freezing the status quo in an endless negotiation process or a return back to square one, a déjà vu of a sort, with the NBI very much likely to be consigned to the annals of history as 'a remarkable and fragile' cooperative initiative which degenerated into just another strategic bargaining process.
The Nile Basin Cooperative Framework Agreement: An Overview
Conceived in the framework of the TEC-CONILE and predating the NBI itself, the NBCFA is the quintessence of the transformation in Nile riparian cooperation as it, for the first time, brought onto the cooperative agenda the fundamental issue of equitable (re)allocation of the Nile watersan issue previous cooperative schemes had completely eschewed. 42 at New York University on June 28, 2010
bold move to transform a basin noted for unilateralism and competition 43 into one governed by a permanent legal and institutional framework agreed upon by all riparians, it was only natural that it took a decade for the negotiations which commenced in 1997 to produce a draft cooperative framework agreement with some outstanding issues. 44 Though it was pointed out earlier in 2006 that the status of existing agreements and procedures regarding planned measures were the two outstanding issues, 45 the real outstanding issue posing a formidable challenge to any breakthrough in Nile riparian cooperation is, indeed, the status quo as represented and reinforced by the existing, predominantly colonial-era, treaty regime.
The draft CFA was submitted to the Nile-COM which met in Entebbe, Uganda, in June 2007. Despite extensive discussions, agreement could not be reached on the question of 'water security' introduced by Article 14 of the draft, in respect of which Egypt and Sudan entered reservations calling for the replacement of subarticle (b) thereof by a new sub-article (b) which the other riparians found unacceptable. The text of Article 14 adopted by the Nile-COM reads:
Having due regard for the provision of Articles 4 and 5, Nile Basin states recognize the vital importance of water security to each of them. The States also recognize that cooperative management and development of the waters of the Nile River System will facilitate achievement of water security and other benefits. Nile Basin states therefore agree, in a spirit of cooperation:
(a) to work together to ensure that all States achieve and sustain water security (b) not to significantly affect the water security of any other Nile Basin State. at New York University on June 28, 2010 transpired in the meeting and what was pronounced to be the final outcome thereof, however, fell far too short of the declared purpose the meeting was convened to achieve. The Nile-COM decided to adopt sections of the CFA, leaving out the contentious Article 14(b) on water security, which would be taken up and resolved by the Nile River Basin Commission.
50
One may question the propriety and wisdom of this decision to carve out the contentious issue of water security and leave it for the future Nile River Basin Commission to grapple with. Challenging the legitimacy of this decision and in a show of protest, the Sudanese delegation stormed out of the meeting, insisting that the matter should be referred to the Heads of State and Governments of the riparian countries; their position though was misconstrued as a 'vote of no confidence on the Nile-COM' and the draft CFA was adopted by the other delegates. 51 In the first place, the establishment of a permanent Nile River Basin Commission is by no means a matter of certainty as the CFA has yet to be finalized, agreed upon fully, and ratified. But, even more importantly, the assumption underpinning the decision that the Nile River Basin Commission would succeed in what almost 10 years of negotiations have been unable to attain is Utopian, to say the least.
The 17th Nile-COM meeting held from 27 to 28 July 2009 in Alexandria, Egypt, concluded with a decision 'to allow an additional period of six months to enable member states to move forward in concluding an inclusive treaty' and expressing the hope that 'their next meeting will mark the last step of signing of the Cooperative Framework Agreement'. 52 The Council also mandated the Technical Advisory Committee and the Negotiating Committee to consult with international experts on procedures for signing the CFA and submit their report to an extraordinary Nile-COM meeting to be convened to receive the report.
53
Whether the Advisory and Negotiating Committees assisted, as proposed, by international experts, will be able to devise an acceptable formula leading to the signing of the CFA has yet to be seen. The grim reality though is that even the successful signing of the CFA with 'water security' as its element would only mark either a logical cul-de-sac in the decadelong negotiations or the beginning of yet another round of endless negotiations under the auspices of the Nile River Basin Commission.
The Turn to 'Water Security': An Unwarranted Detour to a Dead End
The concept of 'water security' was a belated inclusion in the CFA made by the Negotiating Committee the Nile-COM established at its Cairo meeting held in at New York University on June 28, 2010
February 2002 with mandate to negotiate the draft. 54 This fateful decision to introduce the non-legal concept of 'water security' which would, practically, mean anything a riparian country wanted it to mean, has been justified as an ingenious solution to 'the thorny issue of existing treaties'. 55 It is thus contended that 'water security' will pave the way for a compromise as it, allegedly, 'has the advantage of relegating existing treaties to the background in favor of the more dynamic and progressive principles of international water law'.
56
The concept has also been positively portrayed as a vehicle for the transfusion of 'constructive ambiguity' into the CFA, which, in turn, will make it possible to bring closer the divergent views held by the upper and lower riparians.
57 Despite these contentions, the true purport of the concept is perpetuation of the legally anachronistic and non-viable status quo under the cloak of water security. The decision to interpolate this concept into the CFA thus represents a rather unwarranted detour to a dead-end, not a headway towards a compromise and ultimate resolution of the Nile waters question.
Both justifications, thus, do not stand any scrutiny as they are based on fundamentally flawed and unwarranted assumptions. The first justificationcircumventing the thorny issue of existing treaties -is underpinned by the assumption that there exists a legitimate treaty regime binding all the riparians and constituting an insurmountable legal hurdle the circumvention of which is allegedly made possible by the introduction of 'water security'. A cursory glance into the Nile treaty regime though discloses that there is no such treaty regime. The attempt to perpetuate the status quo is based, instead, upon a tenuous argument for the continued binding force of the 1929 Agreement on Kenya, Sudan, Tanzania, and Uganda.
The second justification, which portrays the amorphous and non-legal concept of water security as a conduit for 'constructive ambiguity', which would in turn help bring the divergent riparian positions into a compromise, is no less outlandish. Leaving aside the dubious logical soundness of the argument that a breakthrough in the negotiation of a deal on a vital scarce resource vied for by 10 riparians would be achieved by resorting to 'constructive ambiguity', the positions of Egypt and Sudan with regard to the purport of 'water security' in the context of the CFA have become so unambiguously clear that there literally is nothing to be constructively ambiguous about.
The far broader and nebulous definition given to 'water security' in the CFA and elsewhere makes it even far more inappropriate to the Nile basin the hydrological reality of which is the exact opposite of what the definition assumes. The question therefore is neither one of circumvention of the 'existing treaties' hurdle nor of bringing divergent riparian positions into a compromise via 'constructive ambiguity'. It is rather one of either rejecting the securitization of the Nile waters question altogether or keeping on 54 Tamrat, supra note 35, at 14. playing with the water security tar-baby and remaining entangled in apparently endless negotiations in an atmosphere of obscurity.
Existing Treaties: Hurdles Circumvented by Water Security?
That the existing Nile treaty regime is a formidable hurdle stifling any headway towards equitable and reasonable utilization is a long established fact which a mere cursory glance over the various treaties discloses beyond any shadow of doubt. The assertion that these treaties constitute, in legal terms, an insurmountable hurdle which could only be circumvented via the non-legal and destructively elastic concept of water security though is extremely tenuous, as it has no factual and legal basis and is flawed, in substance, as it signifies an attempt to resolve an essentially legal problem by adopting an indeterminate, non-legal solution.
The treaty regime, constituted substantially by a patchwork of colonial treaties, represents an anachronistic and iniquitous legal structure undergirding an equally anachronistic and iniquitous pattern of utilization where the entire flow of the river is apportioned between the two lower riparians. In fact, there is no other major international basin where the legal regime and pattern of utilization are poignantly incompatible with the principles of international water law as they are in the Nile basin.
58 This oddity though is the product of a multitude of historical, hydrological, and hydropolitical factors dating back to the times of the Pharaohs. The near absolute dependence of Egypt on the Nile for its survival and the erratic flow the river is noted for worked in tandem to instil, in the minds of Egyptians, fear of a possible diversion by those upstream -'an article of faith that has been inscribed on the soul of Egyptians for millennia'. 59 The immediate impact of this imagined fear 60 was the perception of the Nile waters question as a matter of national security, and one posing an existential threat to the very survival of Egypt. 61 This in turn led to the pursuit, by successive Egyptian rulers, of a policy of territorial conquest over the sources of the Nile to ensure the uninterrupted flow of the waters downstream into Egypt.
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The existing treaty regime began to take shape with the advent of British colonial rule in the basin. Fully cognizant, to an extent no other imperial power ever was, of 'the centrality of Nile waters to the actualization of the colonial project', 63 the British wasted no time in realizing their hegemonic control over the Nile waters. That most of the basin area fell under direct British colonial rule made it easy to ensure the uninterrupted flow of the Nile waters into Egypt; where this was not the 58 For a comparison with other major basins see Zeleke, supra note 20, at 166-194. 59 Collins, supra note 6, at 22.
60
The threats were, indeed, 'no more than roars of a paper lion': Pankhurst, supra note 5, at 35. Tafesse, supra note 4, at 60-62. 63 Yohannes, supra note 2, at 34.
at New York University on June 28, 2010 case, the British still secured their objective 'through treaties designed to establish control over the Nile'. 64 A significant portion of the treaties dealt primarily with boundary and sphere of influence issues, addressing, incidentally, the Nile waters question with a standard fluvial clause restricting, and at times effectively prohibiting, the utilization of Nile waters upstream. 65 The lynchpin of the existing treaty regime though is constituted by two water utilization treaties concluded in 1929 and 1959, respectively.
A The 1929 Nile Waters Agreement
The 1929 Agreement 66 was concluded between the United Kingdom and Egypt whereby Egypt recognized Sudan's right to utilize an increased quantity of the Nile waters -an increase in 'quantity as does not infringe Egypt's natural and historical rights in the waters of the Nile and its requirements of agricultural extension'.
67
In return, Britain acknowledged the natural and historical rights of Egypt in the waters of the Nile and to regard safeguarding of the same 'as a fundamental principle of British policy'. 68 The Agreement then allocated the entire utilizable annual discharge to Egypt and Sudan as 'acquired rights' measuring 48 and 4 billion cubic metres respectively. 69 The continued binding effect of the treaty beyond the demise of British colonial rule in the basin though has been met with a two-pronged challenge: one based on the question of succession to the treaty by the former British colonies, and another pertaining to the contents of the agreement and its subsequent replacement by the 1959 Agreement.
The subject of state succession has for long been an unsettled area of international law where 'not many settled legal rules have emerged as yet'. 70 The divergent and contradictory theories which prevailed in the course of the development of the concept, 71 coupled with the interplay of political considerations and the resultant inconsistency in state practice, have made international law rather vague in respect of the legal problems ensuing from state succession. 72 In relation to the 1929 Agreement, the claim to its continued binding effect on Kenya, Tanzania, Sudan, and Uganda is rooted in the theory of Universal Succession. This theory -inspired by the Roman law conception of succession to the property of a deceased person -regards the sovereign personality of the state as 'permanent and immortal and thus transmissible to the successor', and state territory as property sanctioning, thus, the compulsory transmission of all the rights and 64 Brunnee and Toope, supra note 8, at 122. This claim though is based on a specious argument primarily because the normative validity of the exceptions is seriously challenged 78 and there is, as well, serious disagreement on the type of treaties which fall under the exception. 79 Furthermore, the historical facts and the perception Egypt had of the agreement negate the claim for its categorization as 'dispositive' or 'localized'. As stated in paragraph 5 of Mohamed Mahmoud Pasha's letter to Lord Lloyd, the agreement 'can in no way be considered as affecting the control of the river, which is reserved for free discussion between the two Governments in the negotiations on the question of the Sudan'. 80 This official Egyptian position to consider the agreement as a temporary arrangement 'pending determination of the political future of the Sudan' proves that it was intended to be 'neither a real nor a dispositive agreement'. 81 It was rather 'a political armistice . . . , a practical working arrangement for the engineers to administer the Nile until the politicians could determine its destiny', 82 thus not lending any support for the claim about its continued validity and binding force.
The type of treaties falling under the exception being only boundary treaties which are so 'on clear considerations of stability in territorial matters', 83 the claim for the transmission of colonial era fluvial treaties onto the independent successor states has no legal foundation. That the Convention established a distinct legal regime based on the optional theory applicable to newly independent states also makes the argument even more tenuous, 84 since, by virtue of the unqualified clean slate principle, the Convention has adopted with regard to such states, a state 'is not bound to maintain in force, or to become a party to, any treaty by Mohamed Mahmoud Pasha's Letter to Lord Lloyd, supra note 66. 81 Okidi, supra note 15, at 423. 82 Collins, supra note 14, at 251. 83 Brownlie, supra note 70, at 665. 84 Mekonnen, supra note 71, at 114. at New York University on June 28, 2010 reason only of the fact that at the date of the succession of states the treaty was in force in respect of the territory to which the succession of state relates'. 85 There have been a number of instances where newly independent states concluded devolution agreements to take over the rights and obligations of their predecessors by succeeding to the treaties they made; they did this, however, in exercise of their right to opt in where 'they found it convenient, not because they considered themselves obliged to do so'.
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The adoption of the 'optional theory' is in accord with the long-standing positions of Kenya, Tanzania, and Uganda which were formulated in what came to be known as the Nyerere Doctrine of state succession. Also known as the Opting-in formula, the doctrine was formulated and declared by Julius Nyerere on 30 November 1961 while he was the premier of the then autonomous but not yet independent Tanganyika. The doctrine, which essentially endorsed the classical clean slate (tabula rasa) theory, rejects 'any categorization of international obligations which a successor state might have to accept or reject only because of the nature or type of the obligation', 87 without, however, disregarding customary international law. The doctrine thus represents an embodiment of a consistent and uniform continental position rejecting the imposition of colonial treatiesdispositive or otherwise -without disregard though for customary international law. 88 The government of Tanganyika then made its position clear, in identical notes addressed to the governments of Britain, Egypt, and the Sudan on 4 July 1964, on the 1929 Agreements in the following terms:
The Government of Tanganyika has come to the conclusion that the provisions of the 1929 Agreement purporting to apply to the countries 'under British Administration' are not binding on Tanganyika. At the same time, however, and recognizing the importance of the waters of the Nile that have their source in Lake Victoria to the Government and peoples of all the riparian states, the Government of Tanganyika is willing to enter into discussions with other interested Governments at the appropriate time, with a view to formulating and agreeing on measures for the regulation and division of the waters in a manner that is just and equitable to all riparian states and of the greatest benefits to all their peoples.
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Uganda and Kenya followed Tanganyika in rejecting the agreement as not binding upon them on the same grounds. 90 Even Sudan, which acquired an annual share of 4 billion cubic metres, did not hesitate to challenge the lopsided 22:1 allocation ratio the agreement ordained and rejected it in 1958, only two years after independence. 91 The by the two republics. This objective to fully control and exclusively utilize the Nile waters has been rightly described as 'patently anomalous'. 95 The anomaly lies in the fact that 'while it is purely bilateral, it seeks to apportion the entire flow of the Nile to Egypt and Sudan, excluding the interests of any other riparian, not ably Ethiopia'. 96 It is indeed an utterly iniquitous agreement 'contingent upon zero water use by upstream riparians'. 97 The agreement made possible the launching of Nile Control Projects -the Sudd el Ali and the Roseires dams to be built in Egypt and Sudan, respectively -which would increase the flow of the Nile. 98 It also reaffirmed the 'acquired rights' of the two parties measured in annual volumetric terms at 48 and 4 billion cubic metres respectively. 99 This volume of 'acquired rights' was thus deducted from the total annual flow, and the net benefit, after a further deduction of 10 billion cubic metres as a loss of over-year storage, of 22 billion cubic metres to be obtained from the Sudd el Ali reservoir was allocated to Egypt and Sudan, which received 7.5 and 14.5 billion cubic metres respectively. 100 Though lauded as the first ever treaty concluded between two independent riparians which 'ushered in a new era in the history of the Nile basin', 101 the agreement is, in substance, not much different from previous colonial era treaties, as its main thrust is to sanction 'a monopoly on the waters of the Nile by Egypt and the Sudan'. 102 The viability of this monopoly though is without any legal foundation, as the agreement on which it is anchored is a typical bilateral agreement subject to the pacta tertiis nec nocent nec prosunt rule of treaty law 103 which, therefore, has no binding force on the other riparians. embodies 'codification and progressive development of rules of international law regarding non-navigational uses of international watercourses', 112 has the necessary normative clarity which could rationally be expected of a framework convention 113 and is by no means a 'Halloween Candy basket' of ambiguity.
One of the Convention's core principlesthe principle of equitable and reasonable utilization -being a fundamental principle of international law governing the non-navigational uses of international watercourses, 114 and one constituting 'the conceptual backbone of international water law' 115 entitling every riparian country, 'within its territory, to a reasonable and equitable share in the beneficial uses of the waters of an international river', 116 the validity of the 'constructive ambiguity' proposition is questionable. Applying the basic principles of international water law enshrined in the Convention and translating the same into specific basin-wide agreements to ensure equitable and reasonable utilization is, without doubt, a Herculean task. 117 The huge difficulty involved though is no justification for an unwarranted characterization of international water law as one hallmarked with ambiguity.
Despite the difficulty inherent in the process of working out a reasonable and equitable reallocation agreement for such shared waters as fiercely vied for as those of the Nile, it is the existing international legal framework and its implementationnot the fog of 'constructive ambiguity' -which stands a much better chance of success. It should, thus, not be lost on Nile riparians that the Watercourses Convention 'provides a starting point for the negotiation of agreements relating to specific watercourses, and, in the absence of any applicable agreement, sets basic parameters governing the conduct of states riparian to those watercourses'.
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The particular hydro-political and legal reality prevalent in the Nile basin poses an even stronger challenge to the alleged ability of 'constructive ambiguity' to bring divergent riparian positions into a compromise. The conceptual capsule of 'water security' through which the 'constructive ambiguity' laxative is infused to ease up and bring to a positive closure the deadlocked CFA negotiations is, hence, a cloak, the latest in a series of shenanigans the true purport of which is the legitimization and further perpetuation of the anachronistic and non-viable status quo.
The non-legal and indeterminate concept of 'water security' is found nowhere in international legal instruments dealing with international watercourses, notably, the 1966 Helsinki Rules and the 1997 UN Watercourses Convention. Broadly understood to mean '[h]arnessing the productive potential of water and limiting its destructive impact', 119 the term 'water security' has been defined as 'the availability of an acceptable quantity and quality of water for health, livelihoods, ecosystems and production, coupled with an acceptable level of waterrelated risks to people, environments and economies'. 120 Though the term essentially signifies the fair distribution of the variegated benefits of water as well as the risks related thereto, it has been defined in the CFA entirely positively as 'the right of all Nile Basin States to reliable access to and use of the Nile River System for health, agriculture, livelihoods, production and environment'. 121 Defined thus, the achievement and sustenance of water security in the basin is a cornucopian illusion belied by the hydrologic environment of the river -'a giant in terms of length, . . . a dwarf in terms of the amount of water it carries at the end of its course'. 122 An important prerequisite for ensuring water securitya favourable 'hydrologic environmentthe absolute level of water resources availability, its inter-and intra-annual variability and its spatial distributionwhich is a natural legacy that a society inherits' 123 is notably lacking in the Nile basin. Given its comparatively meagre annual discharge constituting only a mere 2 per cent of that of the Amazon, 15 per cent of that of the Mississippi, or 20 per cent of that of the Mekong, 124 to expect the already exhausted Nile to provide still more water for 'health, agriculture, livelihoods, production and environment' is, indeed, a cornucopian illusion the realization of which would require an equally illusory Nile 'swelled by the rains of Zeus, . . . born in paradise', and thus constituting 'an inexhaustible manna from heaven'. 125 In reality, the hegemonic hydro-political configuration prevalent in the basin 126 poses a formidable challenge to even a modest equitable reallocation of the Nile waters amongst all the riparians, let alone reliable access by all for health, agriculture, livelihoods, production, and environment.
The Far from being an impressive feat of ingenious exercise designed to usher in the panacea of 'constructive ambiguity' to circumvent the 'thorny issue of the status of existing treaties', the introduction of 'water security' into the CFA rather makes more sense as a disguised attempt to put into action the hegemonic compliance-producing mechanism of securitization. 130 If the stalled negotiations fail to overcome the impasse within the six-month period set during the July 2009 Nile-COM meeting, 131 then 'Nile basin countries will refer the whole issue to higher authorities in order to reach a compromise regarding this sensitive matter', 132 taking, in effect, the negotiations back to the stage they were in in June 2007. 133 Short of a miraculous formula acceptable to all the riparians the Negotiating Committee and the Nile Technical Advisory Committee might, with the assistance of international experts, 134 come up with, Nile riparians would still be left with the 'water security' conundrum to grapple with. The negotiation has thus been stuck in a blind alley and the likelihood of a breakthrough is very slim, indeed. The way out of the stalemate seems to be acceptance, by Egypt and Sudan, of draft Article 14 as formulated or acceptance, by the other riparians, of the Egyptian/ Sudanese amendment. Whichever route the negotiations may take, the outcome is doomed to be disappointing as long as the destructively elastic and indeterminate concept of 'water security' is retained in the CFA.
Realization of the first alternative would surely constitute a resounding victory. But such victory will be a Pyrrhic one in terms of outcome as 'water security' will then have pushed resolution of the Nile waters question into further obscurity. Since accepting the Egyptian/ Sudanese amendment would mean, to the other riparians, a voluntary forfeiture of their rights to the Nile waters, it cannot be considered a plausible scenario. Rejection of the proposed amendment and rejection, likewise, by Egypt and Sudan of draft Article 14 -by far the most probable outcome -though would inevitably bring the decade-long negotiations to a logical cul-de-sac.
Conclusion
Long identified as one of the potential flashpoints -a hotspot for water-related conflicts -the Nile basin still remains the only major basin lacking an inclusive, permanent legal and institutional framework for its utilization and management. Given the enduring legacy of the colonial past which left in its wake a patchwork of lopsided agreements enthusiastically endorsed and reinforced by the lower riparians, the launching of the NBI was, indeed, an unprecedented breakthrough. The adoption of the Shared Vision marked a significant departure in the hydro-political history of the basin from, on the theoretical level, one of hegemonic control to shared control. Ten years later though, this significant departure has yet to get past the phase of rhetorical commitment and translate into a concrete legal and institutional framework. The introduction of the non-legal, disruptive concept of 'water security' is, in this regard, a major setback to what would otherwise have been a courageous step towards the realization of the Shared Vision.
The arguments proffered to justify the fateful interpolation of water security in the CFA are utterly specious and unfounded. Likewise, the status quo has no legitimate basis and its perpetuation would only be a negation of the Shared Vision the realization of which hinges, of necessity, on its demise and substitution by a new treaty regime in tune with the principles of international water law. It should as well be noted that the introduction of 'water security' has effectively dislocated the Nile waters question outside the framework of international law, return to which is a must, and the resultant reallocation of the Nile watershitherto almost exclusively used by Egypt and Sudan -unavoidable.
Reduced share of the Nile waters is surely a bitter pill Egypt will for certain be unwilling to swallow easily. The truth though must be told forcefully, that it is time for Egyptians to let go of the wrong belief 'that their country will have the right forever, ad vitam aeternam, to all of the water carried by the Nile, as at the time of the Pharaohs'. 135 The impoverished inhabitants of the basin count on the waters of the Nile to slake their thirst and better their lots somehow. Whether their governments would have the will and zeal to make this dream a reality is an open question; their unassailable right to a share of the Nile waters though is as strong as ever. It is thus time to echo, with renewed vigour and indignation, Kerisel' 135 Kerisel, supra note 3, at 139. 136 Ibid., at 153.
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